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DIGEST OP OTHER RECENT VIRGINIA DECISIONS. 
(Head notes prepared by M. F. Barks, State Reporter.) 



Fennell v. Zimmerman and Another. — Decided at Wytheville, 
June 30, 1898.— Riely, J. 
1. Rescission — Laches — Insurance — Premium notes. Although an assured stip- 
ulate that there shall be annexed to a policy on his life a slip signed by the 
secretary of the company setting forth certain options which he may exercise at 
the maturity of his policy, yet if he accepts the policy with an unsigned slip at- 
tached, setting forth such options, and makes no objection thereto, but executes 
his notes for a premium for one year, and thereafter pays one of the notes and a 
part of the other, it is too late, when sued on the note for the residue of the 
premium, twenty months after the policy was delivered and eight months after the 
year for which the premium was due has expired, to set up the defence that the 
slip was not signed by the secretary of the company, or that the contract of in- 
surance was obtained by fraud. In such matters great diligence is required in the 
discovery of the fraud, and the election to rescind. 



Banner v. Rosser. — Decided at Wytheville, July 7, 1898. — Riely, J. 

Absent, CarjIweU, J: 

1. Contracts — Confidential relations of parties — Cessation of such relations — Case 
in. judgment. Courts of equity scrutinize closely transactions between persons 
holding fiduciary and confidential relations to each other, and will not permit a 
purchase by a trustee from the beneficiary, or by an agent of the property of his 
principal, to stand except where there has been entire good faith, a full disclosure 
of all facts and circumstances affecting the transaction, and the absence of all 
undue influence, advantage, or imposition. But a previous confidential relation 
which has been long since dissolved is not a ground to avoid a contract fairly 
made between the parties. In the case in judgment the confidential relation be- 
tween the parties had ceased nearly two years before the making of the contract 
in controversy, the contract was fairly made with full knowledge of the facts, the 
parties were competent to contract, there was no undue influence exercised, there 
was an absence of fraud, and the contract was not unconscionable, but such as 
persons might be reasonably expected to make under the circumstances. 

2. Contracts — Capacity — Unreasonable and imprudent contracts. A contract 
fairly and voluntarily entered into between parties having capacity to act cannot 
be set aside, however unreasonable or imprudent it may seem to others. 

3. Acknowledgments — Sufficiency of certificate — Deeds by corporations — How 
executed and acknowledgment certified. A certificate of acknowledgment to a deed 
which identifies the subscriber; specifies the writing subscribed; states the capacity 
in which the subscriber executed it; and certifies his acknowledgment thereof, 
contains all that is necessary. In the case in judgment the deed of a corporation 
was signed by the corporation by its president, with the corporate seal affixed, and 
the certificate of the notary states that "Thomas L. Rosser, President, whose 
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name is signed to the writing hereto annexed, bearing date on the 2d day of De- 
cember, 1891," acknowledged the same before him in his county. This was a 
sufficient execution of the deed by the corporation, an the certificate of acknowl- 
edgment is in due form. 

Peoples Building, Loan & Savings Association v. Tinsley — 
Decided at Staunton, September 15, 1898. — Buchanan, J. 

1. Building Associations— Contracts — Where payable — By-laws. A member of 
a building association must be considered as having contracted with reference to 
the by-laws of the association. If these require that all remittances for loans 
premiums, dues, etc., shall be made to an officer at its office in another State, a 
bond given by one of its members for a loan made to him will be deemed to be 
payable at its said office, although nothing appears on the face of said bond or the 
deed of trust securing it to show where it is payable, and the borrower is a resi- 
dent of and received the money in this State, and secured the same by a deed of 
trust on real estate located here. 

2. Usury — Conflict of laws — Place of payment governs. If a contract made in 
this State, but to be performed in another State, is valid according to the laws of 
the latter State, it will be enforced here, although if to be performed here it would 
be usurious according to the laws of this State. 

3. Building Associations — Loans — Amount of credit for stock — Case in judg- 
ment. The amount of credit to which a borrowing member of a building associa- 
tion is entitled on account of his stock which he has pledged as collateral is to be 
determined by the terms of his contract as construed and determined by the laws 
of the State where the contract is to be performed. In the case in judgment, the 
contract is a New York contract, and, according to the laws of that State, the bor- 
rower is only entitled to be credited with a sum equal to the value, or the amount 
standing to the credit, of Iris certificates on the books of the association, and that 
value is ascertained by adding together all monthly instalments paid in, and the 
dividends declared thereon, and deducting therefrom the losses ascertained by the 
shareholders to have been sustained by the association. 



Alleghany Iron Co. v. Tea ford and Another. — Decided at 
Staunton, September 22, 1898. — Biely, J. 

1. Evidence — Breach of contract to accept goods — Delay in acceptance. In an ac- 
tion to recover damages for the breach of a contract to accept and pay for iron ore 
at the contract price, evidence is admissible to show that the plaintiff has suffered 
loss from unreasonable and unnecessary delay on the part of the defendant in ac- 
cepting ore which the plaintiff was ready and willing and offering to deliver. 

2. Evidence — Breach of contract to accept iron ore— Silence of contract as to quality 
of ore — How quality determined. In an action to recover damages for the breach of 
a contract to accept and pay for ore at a given price, where the contract fails to 
provide a method of determining whether the ore is of such quality as the de- 
fendant should have accepted, evidence is admissible to show that it was of such 
quality. In no other way could the jury determine whether the contract had been 
broken or not. In the case at bar the contract provided that the quality of the 



